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 1.  TIME:  8:30   CASE#: MSC12-01273 
CASE NAME: BATES VS TOLL LAND XIX LIMITED 
HEARING ON MOTION TO/FOR SEPARATE BENCH TRIAL ON COMPLAINT FROM 
JURY TRIAL FILED BY NATHANIEL BATES 
* TENTATIVE RULING: * 
 
Plaintiffs seek and defendants oppose a separate bench trial of the claims brought by plaintiffs. 
The motion is denied.  

To obtain a separate trial, plaintiffs must show that bifurcation will be “in furtherance of 
convenience…conducive to expedition and economy,” and will avoid prejudice, while 
“preserving the right of trial by jury required by the Constitution or a statute of this state.” (See 
Code Civ. Proc., § 1048(b).) 

Here, a separate bench trial will neither preserve defendants right to a jury trial nor further 
convenience, avoid prejudice, or expedite and economize the process.  

In civil cases, a jury may only be waived pursuant to subdivision (f), which includes written or 
oral consent and failure to pay the fee described in subdivision (b) timely, unless another party 
on the same side of the case has paid that fee. (See Code Civ. Proc., § 631.) “At least one party 
demanding a jury on each side of a civil case shall pay a nonrefundable fee of one hundred fifty 
dollars ($150), unless the fee has been paid by another party on the same side of the case . . . If 
there are more than two parties to the case, for purposes of this section only, all plaintiffs shall 
be considered one side of the case, and all other parties shall be considered the other side of 
the case.” (See Code Civ. Proc., § 631 (b).)  

Here, defendants did not orally or in writing consent to waive a jury trial. Cross-defendants 
timely posted the requisite jury fee. That preserves the constitutional right. 

But whether that is so or not, a separate trial will further convenience or be conducive to 
expedition and economy. Plaintiffs claim they have only one cause of action for SB 800 
violations and intend to call at most as five witnesses. Therefore, they say, the court need only 
conduct a short bench trial to adjudicate their case, in contrast to the lengthy jury trial that will be 
required on defendants’ cross-complaint.  

However, plaintiffs’ case management conference statement filed as recently as June 6, 2017, 
listed three causes of actions.  Indeed, the First Amended Complaint states three causes of 
action.  There appears to be no pleading dismissing any of those claims.  

More important, the events in the complaint and cross-complaint likely arise out of the same 
transaction or occurrence. Trying the matters presented by the complaint and the cross-
complaint separately presents a risk of inconsistent results.   Plaintiffs have not explained, 
convincingly, how that would be avoided by a separate bench trial.  

Plaintiffs explain the advantages to them, but do not seriously come to grips with the way in 
which bifurcation would affect the rest of the case.  They do not, for example, make persuasive 
arguments that (i) separate trials would be more convenient for defendants, witnesses, or the 
Court; (ii) separate trials would not prejudice defendants; (iii) separate trials would promote 
judicial economy; (iv) the jury would be confused by having to consider both plaintiffs’ claims 
against defendant and defendant’s claims against cross-defendants; and (v) the issues are 
severable.  From all that appears, bifurcation would require the Court to try some of the same 
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issues twice, require many witnesses to testify twice, and be terribly inconvenient for many 
people involved. 

Trying this case once will be more convenient, expedite the process and insure consistent 
resolution.  

Therefore, the motion to bifurcate plaintiffs’ complaint from defendant’s cross-complaint is 
denied. 

  

  
 2.  TIME:  8:30   CASE#: MSC13-01774 
CASE NAME: DARYL CASE vs KIPER DEVELOPMEN 
HEARING ON OSC RE: DISMISSAL OF ENTIRE ACTION/SETTLEMENT 
COMPLIANCE 
* TENTATIVE RULING: * 
 
 The parties are to appear. 

  

 3.  TIME:  8:30   CASE#: MSC13-02308 
CASE NAME: ROOT VS CLYDE MILES DEVELOPMENT 
HEARING ON OSC RE: FAILURE TO FILE DISMISSAL 
* TENTATIVE RULING: * 
 
The parties are to appear.  It is not clear that all claims have been settled and that the trial date 
should be vacated.  See Declaration of Kathleen Carpenter, Section II.   
 
The parties may appear by CourtCall.  

  

 4.  TIME:  8:30   CASE#: MSC17-00376 
CASE NAME: RODRIGUEZ VS. FITNESS EVOLUTION 
HEARING ON DEMURRER TO COMPLAINT of RODRIGUEZ FILED BY OM 
FITNESS, LLC 
* TENTATIVE RULING: * 
 
On June 12, 2017, the Court granted an ex parte application for an order shortening time to hear 
plaintiff Rodriguez’s motion for leave to file a first amended complaint. 
 
The June 12 Order set a hearing on the motion for leave to file a first amended complaint for 
8:30 a.m. on June 15, 2017, and required any opposition to Ms. Rodriguez’s motion for leave to 
file a first amended complaint to be filed by 5:00 p.m. on June 13, 2017. No opposition was 
received.  
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The Court has since been advised that the parties have stipulated to the filing of a first amended 
complaint; however, the Court has not yet received that stipulation or a proposed form of order. 
 
The demurrer is taken off-calendar as moot in light of the foregoing. 
 
If the demurring party believes the demurrer to the original complaint needs to be heard and 
decided, it may contest this tentative ruling in the normal way, and the Court will hear an 
explanation for why the demurrer needs to be heard and decided; a continued hearing date can 
then be set if necessary. 
 
Otherwise, the Court orders plaintiff to file her first amended complaint on or before June 26, 
2017. Responsive pleadings from the defendants who previously have appeared in this action 
shall be served and filed on or before July 28, 2017. 

  

 5.  TIME:  8:30   CASE#: MSC17-00376 
CASE NAME: RODRIGUEZ VS. FITNESS EVOLUTION 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Counsel are to appear. If the tentative ruling set forth in Line 4 above is not contested, an 
appearance by CourtCall is acceptable. 

  

 6.  TIME:  8:30   CASE#: MSL14-04563 
CASE NAME: ABSOLUTE VS WEBSTER 
HEARING ON MOTION TO/FOR ENTER JUDGMENT FILED BY ABSOLUTE 
RESOLUTIONS V LLC 
* TENTATIVE RULING: * 
 
 Unopposed motion granted. 

  

 7.  TIME:  8:30   CASE#: MSL16-00737 
CASE NAME: MIDLAND FUNDING VS WHITE 
HEARING ON MOTION TO/FOR ENTER JUDGMENT FILED BY MIDLAND FUNDING 
LLC 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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 8.  TIME:  8:30   CASE#: MSL16-03953 
CASE NAME: CAPITAL ONE VS BURCH 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CAPITAL ONE BANK 
(USA), N.A. 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment (the “Motion”) brought by plaintiff Capital 

One Bank (“Capital One”). The motion is objected to by defendant Michele Burch.  

Given the circumstances described in Ms. Burch’s Objection to the Motion, the Court continues 

the motion to July 20, 2017 to give Ms. Burch time to file an opposition. If Ms. Burch wishes to 

file an opposition, it shall be filed and served on or before July 6, 2017. If Capital One wishes to 

file a reply, it shall be filed and served on or before July 13, 2017.  

Finally, Capital One shall give notice of this order to Ms. Burch by serving a copy of it on her on 
or before June 22, 2017, and shall file a proof of service confirming same on or before June 23, 
2017. 

 


